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Thank you for giving Consumer NZ the opportunity to comment on the discussion document.

Consumer NZ is New Zealand’s leading consumer organisation and it has an acknowledged and respected reputation for independence and fairness as a provider of impartial and comprehensive consumer information and advice. Consumer NZ is a not-for-profit organisation that is funded by subscriptions from approximately 70,000 members. Our members may receive the Consumer magazine and/or have access to the consumer.org website.  

Consumer NZ welcomes the discussion around the implementation of the Financial Advisers Act 2008 as an opportunity to address the significant issues that have been found to exist within the financial services industry.
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Overview
We believe the purpose of the proposed minimum standards for ethical behaviour and client care is to ensure the financial-advice industry delivers to consumers objective, impartial advice that is likely to be in their best interests. Where consumers are considering purchasing financial goods and services, consumers require a complete set of clear and relevant information on which to base their decisions.

We believe:

• That remuneration structures (including commissions, other financial payments and non-financial benefits) that reward advisers for selling financial goods and services need to removed from the market place. 
• That a duty of fiduciary care should be introduced for advisers. 
• That all important information provided by advisers to clients is written, accurate, not misleading, relevant, clearly expressed and comparable across advisers.

• That principles should be specifically incorporated within individual standards because prescriptive standards are too easy to circumvent.

These changes could be achieved by amending existing legislation or including relevant standards in the Code. We suggest that it would be valuable to assess the relative merits of using the Code or legislation for these important changes.
We see merit in the proposed Standards 1, 2, 7, 9, 20 and 24 or variations thereof. In particular, we would like to see Standard 1 incorporate a duty of fiduciary care and Standard 2 include a statement about the non-receipt of commissions, other financial payments and non-financial benefits. 

We believe many of the remaining proposed standards are more suitable as guidelines to aid interpretation of the remaining standards, rather than act as standards themselves. This is because of their prescriptive nature: prescriptive rules are too easy to get around.
In some cases we believe a proposed standard is unnecessary in that the behaviour the standard is trying to address is already illegal under existing law (for example, it would be covered by privacy laws, the Fair Trading Act or the Consumer Guarantees Act). We also disagree with some proposed standards which appear to provide an adviser with the opportunity to contract out of high-level principle standards.

While the format of our submission does not follow the question order laid out in the consultation document, we feel our view on the key issues is more clearly communicated if presented in a subject format. We have attempted to address questions 1-38 and where possible we have identified in the relevant section of the text which specific question our comments relate to. We feel that had the consultation document been more clearly worded it would have easier for other sections of the community to provide submissions.   
Section 1: Consumers want and need advice that is in their best interests and clear, relevant information
Underpinning our submission is what we understand consumers want and need from the financial adviser industry – access to objective, impartial and appropriate advice about what to do and possibly, but not necessarily, which financial goods and services to purchase. 

It is essential that the financial advice consumers receive is objective, impartial and in their best interests. This means in practice that the recommendations consumers receive must reflect their goals and circumstances – and of the range of options available to them (including attitudinal or behavioural change and the goods and services available in the marketplace) that an option likely to be in their best interests is recommended. 
The following discussion relates to questions 1, 3, 4, 5, 7, 12, 13, 17, 21, 22, 23, 25.
We support proposals to tie adviser authorisation to principles that are likely to ensure the advice given is impartial, objective and in a client’s best interests. We therefore support the application of principles such as integrity, client-first, independence and objectivity. However, we believe it would be beneficial to include a duty of care to clients such as that implied in the term “fiduciary”. While there are many published definitions, our interpretation of “fiduciary duty” is that it imposes a duty to act for the sole benefit of the beneficiary, to the fiduciary’s own detriment if necessary. We suggest that this concept be incorporated in the standards of the Code.
We do not support proposals that effectively allow authorised advisers to “contract out” of a duty of care. For example, we do not support allowing advisers to compromise their usual standards of analysis or implement advice that they know not to be in the client’s best interests, even if the client has given them permission to do so.

The following discussion relates to questions 2, 16, 18, 20, 26, 27.
All consumers at some point purchase financial goods and services. It is essential that when consumers make this purchasing decision they have clearly written full information about the costs and relevant features (including risks) of the products and services they have been presented with. This applies to the purchase of advice, products or services. Armed with adequate information that they can assess at their leisure, they can choose in an informed way.
It is important that advisers provide high-quality information on an ongoing basis to clients who have purchased ongoing services (or products) from them. Clients need to constantly review their decision to retain the service/product and can only make good decisions if well informed.

It is important that all important information provided by advisers to clients is written, accurate, not misleading, relevant, clearly expressed and comparable across advisers. We therefore support proposals to incorporate effective communication in the standards.
Section 2: Features of the NZ market mean consumers’ needs are not being met
When consumers seek advice about what financial products (goods and services) to purchase several features of the current market make it likely that the advice they receive will not result in their making the best purchasing decision. They may buy financial products that do not meet their needs or fail to purchase products that do.
We see two key issues here: (i) the presence of commission and other payments from product providers to advisers and (ii) the business model employed by many advisers, which means they have a thorough knowledge of only a narrow range of the products and services available.
We believe removing commissions (and similar payments) and introducing measures that will effectively separate advice and selling activity are essential changes that need to be introduced. We believe these changes are sufficiently important that consideration should be given to achieving these via legislation.
The following discussion relates to questions 6, 7, 8, 9, 19.
(i) Commissions, other payments and non-financial benefits
We believe payments (and non-financial benefits) that flow from providers to advisers following the successful sale of a financial good or service create a situation where a product recommendation may be made because of the personal benefits to the adviser rather than the client’s needs. Commissions, for example, may be currently paid if a managed fund, insurance policy or mortgage is sold. Commissions may also be paid when a client is signed up to an ongoing service such as a wrap platform. 
The problems caused by commissions have been well documented in overseas studies and a strong theme emerging internationally is that regulators are moving to ban commissions and other forms of payment that introduce a conflict of interest for advisers. After years of experience with regulating financial advisers, regulators in both the UK and Australia are now proposing to ban remuneration structures like this and we believe New Zealand should follow suit.
We believe banning commissions and similar payments (and non-financial benefits) will be more successful in delivering advice which is in consumers’ best interests than requirements that advisers have restricted access to terms such as “independent”. If commissions remain, then these distinctions will be necessary but we don’t believe, given the number of distinctions already present (registered, authorised, category 1, category 2), that introducing further distinctions (“independent”, “not independent”) will be effective.

The following discussion relates to Questions 4, 5, 10, 11.
(ii) Narrow product knowledge/restricted advice:
It is very important that consumers can clearly identify when the recommendations they receive are truly advice (that is, the recommendations substitute for their own investigations and assessments) or are just selling activity (consumers have been told about the features and costs of goods and services that make up a section of the market but need to make across-market comparisons themselves). We do not think this distinction is made at all clearly to consumers at present and we look to the development of the regulations as a way of dealing with this issue. 

One of the findings from our recent research into the financial-adviser industry is that many advisers in practice are only willing or able to recommend financial products (for example insurance, managed funds, wrap platforms) from one provider (or only a few). This may be because of remuneration links but there may also be other reasons – for example, the adviser may have opted to rely on the provider for research and back-office services.

Where the adviser is only able to recommend a narrow range of products, there is a risk that unsuitable products will be sold to consumers and more suitable ones not identified. The adviser simply does not have the market knowledge to identify the best product options for clients. We view “recommendations” to buy products from an adviser with a narrow product range (and/or knowledge base) as selling activity, not advice. 

Even if commissions and other remuneration payments from providers to advisers are banned, it is likely many advisers will still be dependent on particular providers and, as a result, will only be able to advise on a narrow range of products (those from the provider on whom they are dependent). It is important that these advisers are not permitted to present selling activity as advice. 
We believe ethical standards that include a duty of care on those who give advice will go some way to addressing this issue. Providing advice will bring with it an obligation to act in the interests of clients. By imposing a duty of care, advisers with only a narrow product range/knowledge will not be able to claim their product suggestions are “recommendations” because that incurs a duty of care. If they present products to their client to purchase, they will have to make clear that these are not recommendations. 
We do not believe safeguards such as those outlined in the consultation document will be sufficient to address this problem because consumers may not have the limitations explained in such a way that they fully understand the implications. We believe imposing a clear duty of care will be more effective.
Section 3: Effective dispute resolution
The following discussion relates to Question 28, 29, 30.
We note that there are several proposals for providing effective dispute resolution. We agree that effective dispute resolution is needed. However, we are reasonably comfortable with what has already been proposed as part of the Financial Advisers Act 2008 (FAA). Provided authorised advisers are a member of an approved dispute resolution scheme, we believe consumers’ needs will be met.

Section 4: Adviser behaviour 
The following discussion relates to questions 12, 14, 16, 24, 25, 31, 32, 33, 34.
We interpret several of the proposed standards regarding adviser behaviour as the minimum requirements needed to provide a good service. For example, we would interpret a duty of care as implying the adviser is sufficiently resourced and competent and has good business systems. We therefore suggest that proposed standards (such as Standards 24 and 27) may be more suitable as guidelines for advisers, rather than standards as such.

We would suggest for the proposed standards which prevent authorised advisers from making misleading statements and failing to protect client information that advisers are already obliged to meet standards in these areas under existing laws. It therefore seems sufficient to require advisers to meet existing laws in order to be registered and that they will lose registration if they don’t.
We believe situations where advisers have a clear conflict with clients are incompatible with a duty of care and the requirement to be objective and independent. We therefore believe proposed standards about borrowing/lending to clients, joint investments and trusteeships may be useful as guidelines to help advisers meet a duty of care and other standards, but should not be included as standards.
Section 5: Minimum standards of ethical behaviour and client care
The minimum standards being developed by the Code Committee will be used as a basis for authorisation of individual advisers and thus a means by which authorised advisers can be monitored and held to account. The standards must therefore be capable of being applied to a wide range of situations.
In our view, the only standards which will be able to be effectively applied over time are those which incorporate in their wording high-level principles. Any prescriptive standards, which define what sort of behaviour is permitted (or not permitted), will be less useful. Prescriptive standards will create avenues for “innovation” so that advisers may meet a minimum standard but nevertheless fail to comply with the principle on which the standard was based.

We are therefore pleased to see, and support, the proposed approach which incorporates high-level principles in the wording of the standards. 

We would also suggest that for this approach to be effective, guidelines that illustrate the sort of behaviour that would meet or fail the minimum standards need to be constantly developed and publicised. This will both help advisers comply and help consumers identify when a breach of the Code may have occurred.

Out of the individual standards proposed by the Code Committee we see only some as being potentially suitable as standards (1, 2 7, 9, 20 and 24). We have reprinted these below (any wording in italics is our suggested amendments).

Standard 1
Must place the interests of client first and act with integrity. Advisers have a fiduciary duty of care to clients which means they must give advice which is in their client’s best interests.
Standard 2
Must provide independent and objective services. Must not receive commissions, other financial payments or non-financial payments from product providers.
Standard 7
Must not bring the financial advisory profession into disrepute.
Standard 9
Must provide a professional standard of client care.
Standard 20
Must provide all information and advice in writing and in plain language.
Standard 24
Must maintain adequate knowledge of and comply with all legislative obligations relevant to providing financial adviser services and comply with the Code.

Our view of the proposed standards is summarised in the following table – standards are assessed as suitable as a possible standard, a possible guideline, not necessary or not appropriate.
	Proposed standard 
	Current Proposed wording
	Consumer NZ’s view

	Standard 1
	Must place the interests of client first and act with integrity
	Possible standard if amended as suggested

	Standard 2
	Must provide independent and objective services unless limitations on independence and objectivity have been effectively communicated and safeguards are in place
	Possible standard if amended as suggested

	Standard 3
	Must communicate a lack of independence or objectivity and any safeguards that apply
	Not suitable given our comments about Standard 2

	Standard 4
	Must not falsely assert independence or objectivity
	Covered by existing  laws (FTA)^

	Standard 5
	Must not borrow money from clients or lend money to clients
	Guideline for standard of client care, objectivity.

	Standard 6
	Must not enter into joint investments unless conflict of interest safeguards are in place
	Guideline for standard of client care, objectivity.

	Standard 7
	Must not bring the financial advisory profession into disrepute
	Possible standard 

	Standard 8
	Must not misrepresent or exaggerate the effect of being an AFA
	Covered by existing law (FTA)

	Standard 9
	Must provide a professional standard of client care
	Possible standard

	Standard 10
	Must clearly communicate the scope of services (including any express restrictions on services), fees and payments
	Covered by disclosure laws

	Standard 11
	Must ascertain whether a financial service is suitable for the client before providing the service unless the client expressly consents otherwise
	We view this as giving the potential for advisers to contract out of the duty of care. Not suitable as standard or guideline.

	Standard 12
	Must restrict financial advice where client has not provided full information for suitability analysis
	Guideline for standard about duty of care

	Standard 13
	Must inform client and not provide services if the services offered by the AFA are unsuitable
	Guideline for standard about duty of care

	Standard 14
	Must undertake a reasonable investigation of financial products and services recommended to clients
	Guideline for standard about duty of care

	Standard 15
	Must provide the client with a statement of advice and take reasonable steps to explain the statement
	Guideline for Standard 20

	Standard 16
	Must take reasonable steps to ensure that records of information obtained for suitability analysis are kept
	Guideline for standard about duty of care

	Standard 17
	Must consider whether sufficient time and resources are available
	Guideline for standard about duty of care

	Standard 18
	Must obtain outside expertise or decline to act if skills or resources are required which the AFA does not have
	Guideline for standard about duty of care

	Standard 19
	Must ensure there are appropriate systems and procedures in place
	Guideline for standard about duty of care

	Standard 20
	Must provide information and advice in writing and in plain language
	Possible standard, but we do not support “out” clauses

	Standard 21
	Must have an internal dispute resolutions process
	Not needed. Already adequately covered by the FAA*

	Standard 22
	Must actively attempt to resolve dispute
	Not needed. Already covered by the FAA

	Standard 23
	Must ensure all complaints are recorded in an internal dispute resolution register
	Guideline for standard of professionalism

	Standard 24
	Must maintain adequate knowledge of and comply with all legislative obligations…
	Possible standard

	Standard 25
	Must take reasonable steps to ensure employees comply with all relevant laws and the Code
	Unnecessary, complying is compulsory under law

	Standard 26
	Must report illegal activity of other AFAs in relation to financial adviser services…
	Guideline for standard of professionalism

	Standard 27
	Must take reasonable steps to protect client information and property
	Already covered by existing law

	Standard 28
	Must only disclose client information if measures protecting against improper disclosure have been satisfied
	Already covered by existing law

	Standard 29
	Must return client’ property on request or in accordance with the agreed terms of engagement
	Already covered by existing law

	Standard 30
	Must keep records of client’s assets in the AFA’s control or custody
	Guideline for standard of professionalism

	Standards 31, 32, 33, 34, 35


	Must hold client money on trust…
	Guideline for standard about duty of care


^ Fair Trading Act 1986

*Financial Advisers Act 2008

Section 6
Implementation, penalties and monitoring
The following discussion relates to questions 37, 38.
While we believe the only appropriate standards to apply are those that incorporate principles (rather than prescribe behaviour) it is important that the standards developed for financial advisers are actively enforced.

The Consumer Guarantees Act already imposes a duty of care and skill on advisers. However, we don’t believe this Act has been as actively applied by the Commerce Commission as it could have – the protection it has afforded consumers has not been high. Similarly the Fair Trading Act has not, we believe, been effective in protecting consumers from the selling of inappropriate financial products. 

For the code of conduct to make any impact it needs to have significant penalties for non-compliance and advisers must be regularly monitored.  We believe that the currently proposed maximum fine would not be a significant enough penalty to deter many financial advisors from non-compliance.  A monitoring system is essential to ensure that the code of conduct is working and to act as a further deterrent for non-compliance to the code. 

We are happy to discuss further any of the points made in this submission.

Yours sincerely

Susan Guthrie

Finance Writer

