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Question 1

1.1 We agree that disclosure requirements need to be strengthened. At a minimum, disclosure should occur at the time of sale. The examples provided in the discussion document show the current situation, where disclosure can be provided within a five-day window, significantly disadvantages the borrower. 
1.2 We believe there are grounds for strengthening the requirements further than proposed in the discussion document. We suggest consideration should be given to amending the CCCFA to provide for disclosure prior to the time of sale. This would allow the consumer to request a copy of the credit contract and review it before making a decision to purchase. At present, some traders refuse to provide a copy of the contract until the consumer has agreed to buy the vehicle. This effectively limits the time available to the consumer to make a considered decision. 

1.3 We also believe further changes are required in this area. Under the CCCFA, if borrowers take possession of the vehicle but cancel the credit contract within the cooling-off period, they are still required to pay the cash price for the vehicle. This undermines the consumer protection provided by the cooling-off period. The ability to cancel must apply to the whole deal. 
1.4 Under the previous legislation (Credit Contracts Act 1981), where a consumer signed a hire purchase agreement for a car but left the vehicle with the dealer after completing the finance documentation, the consumer could cancel the whole deal by giving written notice of the cancellation to the dealer within three working days. We believe the CCCFA should be amended to restore the right to cancel the whole deal. 

Question 2 

2.1 We support the proposal to require insurance disclosure under section 70(1) in accordance with sections 32, 33 and 35 of the CCCFA. We agree there is no reason why insurance disclosure should not be held to the same standard as other disclosure required under the Act. 
Question 3
3.1 We support the proposal to increase the disclosure required for prepayment fees. Our preference would be for the fee to be shown in a way that is easy for consumers to understand. A matrix with varying time frames and interest rate changes may be suitable for this purpose. 
3.2 Concerns were raised in the discussion document that full disclosure of the prepayment fee might be so complex that it could crowd out other relevant disclosure information. Our view is that there is no real need for the prepayment fee calculation and explanation to be overly complex. The “safe harbour” formula currently used in the regulations is intuitively easy to understand and not hard to explain. 

3.3 The complex formulas found in the market are from those lenders who do not apply the safe harbour formula. We suggest consideration should be given to requiring all lenders to apply the safe harbour formula. While other methods may more accurately record the actual losses imposed on lenders, in practice the calculation of loss will not vary much between the safe harbour method and other (reasonable) methods. By requiring the same method of all lenders, all consumers who elect to break their contract will be treated equally

3.4 It has only been the extreme circumstances of the past 18 months, where wholesale interest rates and retail lending rates have moved differently, that have led prepayment fee calculations to vary considerably depending on the method used. It is our view that lenders using wholesale rates should have modified their calculations so that they shared some of the losses with their customers (given the wholesale rates used were set during a time of financial crisis and after unprecedented government intervention). 
Question 4 

4.1 We support the proposal to make credit card issuers provide disclosure regarding the true cost of interest that accrues when minimum payments only are made. This requirement should also apply to store card issuers (e.g., GE Creditline, Farmers, The Warehouse). 

We recommend the information should be disclosed in a prominent place on monthly statements. As in the US’s Credit Card Act 2009, statements should be required to carry the following: “Minimum Payment Warning: Making only the minimum payment will increase the amount of interest you pay and the time it takes to repay the balance.” 
Consistent with the requirements set in the Credit Card Act, we also consider cardholders should be told:

· the number of months it would take to pay the entire balance if the consumer pays only the required minimum payments
· the total cost to the consumer, including interest and principal payments, if the consumer pays only the required minimum payments
· the monthly payment that would be required for the consumer to pay off the balance in 36 months, if no further advances are made and the total cost to the consumer of paying the balance in full over 36 months
· how to access information about debt management services. 
Question 5 

5.1 Our view is consumers should receive the same protections when accessing credit via a pawn-broking arrangement as they receive when accessing other forms of credit. We therefore support the proposal to retain pawn-broking transactions within the CCCFA legislation and the proposal to align the SDPA disclosure requirements with the appropriate CCCFA disclosure requirements.
Question 6 
6.1 We support the provision of fee guidelines. We believe this approach has the benefit of informing businesses about what may be legally challenged (encouraging them to charge reasonable fees) and guiding consumers in their assessments of fees. We suggest the guidelines include information on the annual finance rate, which is a useful summary of the costs of borrowing and would complement mandatory information on fees and interest charges. 
Question 7

7.1 We support the proposal to amend the CCCFA to prevent fees for future services being frontloaded into the start of the credit contract. 

Question 8
8.1 We believe the timeframe under section 41 should be amended. We support removing the time limit for applications to annul or reduce a fee. The one-year timeframe is unduly restrictive. The time limits of the Limitations Act should apply. 

Question 9
9.1 We support the proposal that fees or charges may only be passed on by a creditor if the fee or charge is from a third party at an arm’s length relationship to the creditor. 

9.2 We suggest it might be helpful for the Commerce Commission to issue a guideline regarding how “arm’s length” is to be interpreted.
Question 10
10.1 We agree that hardship applications should be able to be made when the borrower is in default. We endorse the view expressed in the discussion document that this change will provide borrowers with an opportunity to get back on track to satisfy their loan commitment and is consistent with the intention of the relief provisions of the CCCFA. 

10.2 We consider the two-month timeframe may be too short. Situations of default often occur when a person is under extreme stress and may not be in a position to take the necessary steps to resolve financial problems. We recommend a longer timeframe be considered. 
Question 11

11.1 We support the proposals aimed at increasing the effectiveness of the hardship provisions.

11.2 We believe the failure of a lender to meet its obligations should result in the Disputes Tribunal or Court being able to vary the credit contact.

11.3 We believe an application for hardship should be recognised if it is in written form (letter or email). However, we also believe it is likely consumers who are finding it difficult to meet their obligations will first choose to speak to someone at the lending firm. It is important this initial contact leads to a written hardship application if appropriate. We therefore believe lenders should take all steps to ensure consumers who contact them by phone to discuss difficulties in making minimum payments are made aware of their rights with respect to hardship provisions (increasing the likelihood that consumers who meet the hardship criteria know to apply in writing).

11.4 We suggest a practical solution would be to require lenders to have a dedicated phone line for consumers who are finding it difficult to meet their obligations. Through this contact point consumers could receive information about their rights with respect to hardship provisions and/or speak to someone about the difficulties they are in. Hopefully, this would increase the likelihood that consumers who meet the hardship criteria proceed to make a written application within the appropriate timeframe.
Question 12
12.1 We agree that hardship application fees should not be permitted. We also agree refinancing fees should not be permitted when a consumer is in a situation of unforeseen financial hardship. 

Question 13 

13.1 We strongly support the addition of information in the credit contract disclosure about hardship applications. 

Question 14 

14.1 We agree credit and finance card limit increases should be opt-in only. 
14.2 There should be a time limit from when credit is first arranged to when the lender can make an approach with a limit increase. At the time the credit is arranged, we suggest the lender be required to ask the borrower to identify the timeframe preferred, e.g, one year, five years, never. 

Question 15 

15.1 We agree there should be specific disclosure of the personal property that may be taken as security by a creditor if a debtor is in default. 

15.2 The Credit (Repossession) Act should provide that personal property cannot be seized unless is has been sufficiently described in the security agreement. 

Question 16

16.1 We strongly believe there needs to be enforcement of compliance with the Credit (Repossession) Act by an identified agency. This role needs to sit with a watchdog, which has the resources to actively police the behaviour of repossession agents, educate consumers about their rights and respond effectively to consumer complaints. 
16.2 We are not opposed to this role sitting with the Commerce Commission, provided it is adequately resourced to take on the role. At present, the Credit (Repossession) Act is weighted in favour of the creditor. An active consumer watchdog is needed to help redress this imbalance. 

16.3 Of concern, are the practical issues around enforcement of the Credit (Repossession) Act. There is a risk that a system based on penalties and consumer complaints will be insufficient. It would seem likely that many consumers facing the prospect of repossession will be vulnerable to intimidation and be unwilling or unable to assert their rights or seek redress. We therefore see a real need for an effective, well-resourced locally based system. This could consist of staff reporting to the Commerce Commission, with a mandate to make random checks on repossession activities. We look forward to further policy development in this area. 
16.4 We agree a creditor should be required to seek an order from an independent authority or warranted officer before commencing a repossession. 
16.5 We agree there needs to be strict penalties to ensure compliance with the Credit (Repossession) Act entry on to premises and repossession notice provisions. 

16.6 We suggest consideration should be given to strengthening section 16 of the Credit (Repossession) Act (Certain persons disqualified from taking possession of goods). As in other countries, a licensing system for repossession agents may be warranted. Such a system could require agents to hold a licence or certificate and be vetted by the police. 
Question 17 
17.1 In the case of fringe lending, our view is that it will not be sufficient to leave the law as it stands and rely on non-regulatory measures such as financial education and advice. The potentially adverse impacts on consumers from the practices of fringe lenders, and the industry’s apparent willingness to risk paying fines for non-compliance with current laws, suggest stronger laws and enforcement measures are required.

17.2 Much of the CCCFA’s focus is on disclosure. However, this offers weak protection for certain consumers, particularly those who because of language or other difficulties find it hard to understand complex documents. A key improvement to the disclosure rules would be to require all lenders to provide standardised, simple and brief disclosure (where the standard is set so that the document would pass a “consumer appropriate” readability test). The standardisation would not just apply to the types of disclosure that would be made, but to the words and format used to relay key information. This would benefit all borrowers, including the usual customers of fringe lenders.
17.3 Measures to create strong incentives for fringe lenders to comply with the law are required. We support the Australian initiative to require lenders to meet a responsible lending obligation. As well, we suggest this would need to be accompanied by strong penalties (significant financial costs, removal of license to trade) and active, locally based enforcement (for example, random checks on documents and contracts) to be effective. Another option may be to investigate interest rate caps on fringe lenders. 
17.4 We also support a prohibition on unfair or unjust contract terms, such as those identified by page 44 of the discussion document. We understand this is being considered as part of the Ministry’s review of consumer law. We look forward to the results of this review. 

Thank you for the opportunity to make a submission on this discussion document. If you require any further information, please do not hesitate to contact me. 

Yours sincerely

David Naulls 

Deputy Chief Executive 
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