
SUBMISSIONS ON FINANCIAL SERVICE PROVIDERS (REGISTRATION AND DISPUTE RESOLUTION) BILL
This submission is made by representatives of consumer interests and perspectives on the Insurance and Savings Ombudsman’s Commission and Banking Ombudsman Scheme Board:
Since 2003 Helen Walch has been a consumer representative on the Banking Ombudsman’s Board (formerly Commission); was on the 2003-3 Review committee for the Insurance and Saving Ombudsman’s Scheme and has had extensive experience in working with low income and disadvantaged people as well as those who are new settlers to New Zealand. 
Sue Chetwin is the chief executive of Consumer NZ.  She is a member of the Banking Ombudsman Board and an alternate on the Electricity and Gas Complaints Authority. 
Sam Huggard is a consumer representative on the Insurance and Savings Ombudsman Commission.  He has had a number of paid and unpaid roles in voluntary organisations, and is currently employed with the New Zealand Council of Trade Unions.

M.Claire Dale is a researcher at the University of Auckland Business School, and consumer representative on the Insurance and Savings Ombudsman Commission. She has previously been elected and appointed to roles in the education sector.
Our submission focuses principally on the Bill’s provisions for dispute resolution services for customers of financial service providers.  We strongly support the intention of the Bill to mandate membership of an approved dispute resolution scheme for all financial service providers and for the schemes to either be fully funded by industry or, in the case of the reserve scheme, by a levy on members.  
Provisions for dispute resolution services for customers of financial service providers

Scheme membership

While the Bill makes no specific reference to the basis on which financial service providers might come together to form a scheme or to become members of an existing scheme, our view is that

· Industry groupings are preferable to schemes on product lines or particular activities. The former is the basis on which the both the Insurance and Savings, and Banking Ombudsman’s Schemes operate.  For example when a customer has a complaint about insurance policy purchased through the bank, the complaint is dealt with by the Banking Ombudsman.  If the proposed schemes were to be set up on product lines, there would be potential for one provider to be a member of multiple schemes.  This could potentially create a lot of confusion for a consumer.
· A multiplicity of small schemes is not in the interests of consumers.  The more schemes there are, the greater the likelihood for confusion. Also smaller schemes with few complaints are unlikely to develop the expertise in dispute resolution or an in-depth industry-specific knowledge.  This would weaken the effectiveness of a scheme. It is interesting to note the Australian experience following regulation of financial service industry.  Some of the original schemes broadened their membership and increasingly there have been mergers of schemes.
· There should be limited capacity for a provider to move from one scheme to another. Once a scheme has been established for/by a section of the financial service provider industry, individual members should not be able to move to another scheme.  Otherwise, a member who has had many complaints against them upheld, might seek to move to an alternative scheme perceived to be more favourable to their perspective.  Differences in the cost to members of different schemes may encourage scheme swapping and create either competition among schemes or cost-cutting to the detriment of the service offered to complainants.
· Membership of an approved dispute resolution scheme will become mandatory for financial services providers only if, or when, a reserve scheme is created in addition to the existing or newly created schemes. The lack of a timeframe for this may mean some financial service providers will delay becoming members of a scheme, thus blocking access to a dispute resolution scheme for their customers. Unfortunately such providers may well be those who operate at the fringes and whose customers are the most vulnerable. We recommend if there are providers who have not become members of a scheme within 2 years from the commencement of this Act that a reserve scheme is appointed. 
Conditions for Approval (S47)

Consultation with members and consumers S47 (1) (b) 
We see a role for the Crown in the establishment of guidelines on appropriate and effective consumer consultation to assist those groups seeking to establish a new scheme.   In our experience this consultation is not always done well.  
We would also like to see reference to the need to consult about any rule change in the future when the scheme needs to reflect changing industry practices on service delivery. 

Governance arrangements S47 (1)  (d)  

We strongly recommend that the Bill states that independence and accountability in governance arrangements should be embodied by equal representation of industry and those described in S44 (a) (i), (ii), with an independent chair.

Cost to lodge a complaint S47 (1) (g)

The current Banking and Insurance and Savings Schemes have operated for over 11 years as a free service to consumers. This has ensured that a dispute resolution process is accessible to consumers who have a complaint that has not been resolved by the service provider. We do not support creating the potential for schemes to impose a cost on people wishing to make a complaint.  Making a complaint requires considerable effort and time for a consumer. Those who are making a complaint are likely to have or perceive to have had financial loss or hardship because of the actions of the provider.  The imposition of a charge or fee would be placing a further burden on them. If a charge or fee were imposed it would need to be set low so as not to create a deterrent to making a complaint.  It would then be unlikely to cover the cost of administering a fee system.  

Notification and publication of decision – s49 (b)
We suggest that the section dealing with the notification and publication of any decisions of the Minister on the approval of new schemes be strengthened by the inclusion of a requirement to advise certain community and consumer groups who are likely to provide information to consumers on financial services matters.  The Ministry of Consumer Affairs could be charged with maintaining a list of consumer and community groups (including the National Association of Citizens Advice Bureau, the Federation of Family Budgeting Services, the Coalition of Community Law Centres, Consumer NZ).

We suggest the insertion of a new subsection 49 (b) (iii), with wording that could read as below or similar:

(iii) notified to certain consumer and community groups, on the advice of the Ministry of Consumer Affairs or any other government department that for the time being has responsibility for the administration of the Fair Trading Act.

We would also support a corresponding amendment to s 55 (c)(iii) dealing with notification and publication of withdrawal of approval.

Rules about approved schemes S58 
 Types of complaints S58 (e)

This seems to imply that the complainant needs to focus on a complaint centring on the breaches set out in (i) – (iii).  Often complainants have some difficulty formulating their complaint clearly..  It may be more helpful to rephrase this clause to read that the dispute resolution schemes only have the right to determine complaints within the listed categories.
Allocation of costs of resolving the dispute S58 (i)

This seems to imply some sort of cost sharing such as occurs in some cases heard within the court systems.   We strongly oppose this.  The impact of such a measure would establish a significant barrier to potential complainants.  Furthermore the imbalance between an individual consumer and a service provider with greater financial resources or insurance cover makes such a sharing of costs unreasonable and unfair. As we have noted above, the existing schemes are industry-funded as a service to consumers.
Right of appeal S58 (j ) and Clauses 71 to 73
We are very concerned about the proposed right of appeal for either parties to a complaint. In the existing Schemes a decision on a complaint, if accepted by the complainant, is binding on the scheme member but if the complainant is dissatisfied they may take court action.  

As this clause is worded, in any appeal to the court system by the scheme member, the complainant is the other party.  The role of the dispute resolution scheme is limited to the provision of a report on the matter. Thus the weight of opposing the appeal would rest on the complainant.  Very rarely would a complainant have the capacity to deal with that adequately.  They would need to engage legal representation.  In such circumstance the complainant would be likely to walk away from the whole matter. This undermines the reason for setting up the dispute resolution schemes in the first place. 
If it is considered that there is a need for recourse for a scheme member who has been disadvantaged by a faulty or unfair process, then providing for a judicial review of the process would suffice. 
Responsibility for informing people about the scheme S58 (o)

Our experience of the existing schemes shows members are not adequately informing consumers  of the service despite requirements within their respective codes to do so. Both the industry focused ombudsmen are involved in forums with community organizations and undertake other activities to build knowledge of the schemes within the wider community. We believe it would be useful to require schemes to have a role in informing the people referred to in S44(a).

Because of the wide range of financial service providers and the varying capacity and resourcing of the dispute resolution schemes that will be approved under the provisions of this Bill, we believe there is a role for the Crown to:
· actively encourage schemes to develop a single entry point, for example an 0800 number for all complaints so that a complainant can be easily referred to the appropriate scheme.  This provides economies of scale for promotional activity about the availability of the services.       
· publicise the availability of the dispute resolution services
Other provisions 

We endorse a definition of consumer which includes small businesses, The existing schemes are available to small businesses.
We would like to see S58 also include reference to 
· The separation/independence of the scheme’s decision-making on individual complaints, from the governance structure
· Provide a role for the schemes to support the development and maintenance of members’ internal complaint handling systems
And finally, we strongly urge that the register be in place and in force in the shortest possible time, rather than the 4 year time lag. The Explanatory Note to the Bill states: 

“It is intended that the register be in place in 2010.  There will be a transitional period, intended to be 2 years to allow those affected time to ensure compliance.”

There is an urgent need for consumer protection, as is amply shown in the Ministry of Social Development’s The Social Report, 2006, in the Ministry of Consumer Affairs 2007 publication Pacific Consumers' Behaviour and Experience in Credit Markets. Research Findings and Government Response Strategy, and numerous NGO and media reports.
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