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Thank you for giving Consumer NZ the opportunity to comment on the Consultation Paper P293 Nutrition and Health Related Claims. 

This submission will provide comments on the three areas on which FSANZ specifically seeks comments. 

We will also reiterate three areas that Consumer NZ feels have not been adequately addressed. These are:

1. health programmes.

2. enforcement.

3. consumer education.

Eligibility criteria for nutrition content and general level health claims

Nutrition content claims

In earlier submissions to FSANZ on P293, Consumer NZ has called for nutrition content claims to be subject to the Nutrient Profiling Scoring Criteria (NPSC). 

If this is not mandatory, foods high in energy, sugar, fat or sodium will be able to make nutrition content claims. This has the potential to mislead consumers about the overall nutritional value of unhealthy foods. Nutrition content claims only tell part of the story. For example, a calcium content claim on high-fat ice cream may mislead consumers into thinking this is a healthy product. 

CHOICE (our sister organisation in Australia) and a number of public health and nutrition organisations have also supported the application of the NPSC to products carrying nutrition content claims. 

We are disappointed that FSANZ continues to reject these concerns. 

Consumer NZ is aware that FSANZ recently conducted consumer research into the use and interpretation of some nutrition content claims on foods, and participants’ intent to purchase products carrying nutrition content claims. A summary of this research and its findings was presented at the SDAC meeting on 31st October 2007. 

A number of SDAC members raised concerns about the validity of the research particularly as the findings appeared to suggest that consumers would be less likely to purchase a product carrying a nutrition content claim over a product that did not carry a claim. Based on this research, the use of nutrition content claims would be a bad business decision, yet in reality nutrition content claims are used widely on food labels and in marketing.

At the time FSANZ reported that the research was undergoing peer review by behavioural scientists from the US Food and Drug Administration and CSIRO-Human Nutrition as well as a statistician. Until such time as this research is released to the public, following peer review, we question the extent to which FSANZ can rely on this research to inform its decision not to apply the NPSC to foods carrying nutrition content claims.

These findings do not support the FSANZ decision to not apply eligibility criteria or nutrient profiling to products carrying nutrition content claims. 

Vitamin and mineral claims

Our preferred regulatory approach is to amend option 2 to replace the claimable food approach currently used for vitamin and mineral claims with the NPSC.  This will ensure that claims made in relation to vitamins and minerals are used only on foods that are consistent with healthy eating guidelines. 
This will also ensure that there is consistency in the food vehicle eligibility criteria approach for health and nutrition claims about all nutrients. 

Consumer NZ does not support proposed option 3. If option 3 was allowed any product would be able to make claims about vitamins or minerals, regardless of how healthy or unhealthy it was. This practice is already common in the breakfast cereal market where high energy, high sugar cereals make vitamin and mineral claims and mislead consumers into thinking they are healthy. 
Saturated and trans fatty acid claims

Consumer NZ appreciates the intention of creating the proportional fatty acid claim criteria is to address concerns that some nutritious high-fat foods such as nuts and oils may be unable to make nutrition and health claims. 

However, we are concerned that proportional fatty acid claims may be too complex and may mislead consumers about the overall nutritional content of a food. 

Our preferred approach is to option 1 – to maintain the status quo. 

Consumer NZ does not support options 3 and 4. These options would allow foods such as potato crisps and creamy mayonnaise to carry proportional fatty acid claims. 

We would also support the mandatory declaration of trans fatty acids in the Nutrition Information Panel. 

The Scientific Substantiation Framework

The same level of evidence should be required for general level and high level health claims. The difference is the high level health claims must be pre-approved by the FSANZ expert advisory committee while the onus is on the manufacturer to assess and hold the evidence to support a general level health claim and to provide this evidence to relevant authorities upon request.

Any general level or high level claim must be based on an assessment of the total body of evidence rather than that a selection of studies that support a claim. Emerging studies should not be sufficient to support a general level or high level health claim.

Preferred regulatory approach

Method 1 

Consumer NZ supports the suggestion that a list of pre-approved nutrition function statements be included into draft Standard 1.2.7 as a Schedule. 

Method 2 
Consumer NZ supports the provision of a list of pre-approved high-level health claims in or accompanying the standard.

Method 3 

Consumer NZ supports the provision that two corroborating sources are required in which the food-health relationship is clear, confident and definitive. However the selected sources should not be published by the same author(s), institution or organisation or be funded from the same source. The research must be published in reputable peer-reviewed journals or otherwise subject to peer review.

Method 4 
Consumer NZ agrees that a systematic review of emerging food-health relationships would be sufficient to substantiate a general level health claim, provided that the review is conducted appropriately by a suitably qualified or experienced reviewer. FSANZ must give clear guidelines on how a systematic review should be conducted, including the types of studies that must be included, appropriate sources and acceptable authors.

Other issues

Endorsement programmes

Consumer NZ is still concerned about how FSANZ will regulate endorsement programmes. 

FSANZ consumer research concluded that participants believed a product carrying an endorsement claim offered more of a health benefit than other types of claims. 

If a product is ineligible to carry a health claim using the nutrient profiling model it should not be permitted to carry an endorsement. 
Compliance and enforcement

Consumer NZ acknowledges that FSANZ does not play a role in the enforcement of the Food Standards Code. However, strict enforcement of the nutrition and health claims standard is very important. 

We are concerned that enforcement of the new standard will not be sufficient to deter food manufacturers from breaching the standard so will not adequately protect consumers from misleading claims and advertisements. 

For public health and consumer groups who oppose health claims, strict enforcement is seen as the only concession for allowing the food industry to use health claims to market foods. 

The complaints procedure must be publicly accessible so it is easy for consumers to make a complaint. However, a complaints process alone won’t be sufficient to protect consumers from misleading claims. Most consumers will not have the capacity to identify a claim that is potentially misleading, incorrect or unsubstantiated. There must be pro-active monitoring by the watch dog in addition to the complaints process. 

Sufficient funding must be allocated for monitoring compliance otherwise we believe this system will lack sufficient authority to achieve its goal. 

Education

FSANZ needs to ensure there is an adequate education campaign targeting both consumers and health professionals about the changes to nutrition and health claims and the complaints process.

Any education campaign must have adequate funding and be far-reaching. It should reinforce key messages within the Ministry of Health Healthy Eating Guidelines and improve consumer understanding about how to interpret food labels. 

At a minimum, fact sheets and posters could be disseminated throughout supermarkets and other stores. Website materials will not be sufficient, especially in targeting consumers from lower socioeconomic groups. 

The food industry should be called on to contribute funding to help carry out an education campaign. Ultimately, they are the winners because they are able to use nutrition and health claims to market their products. The education campaign must also make the public aware of the complaints process. 

Thank you for the opportunity to comment. If you wish to discuss this submission further please do not hesitate to contact me.

Yours sincerely

Belinda Allan 

Research Manager

Consumer NZ
